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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
MOBY’S AUTO SPA, INC.
Opposer, Mark: WHALE WASH
V. Serial No: 77/205,602

WHALE WASH, LLC, Opposition No. 91183140

N N N N N N N N N

Applicant.

OPPOSITION TO APPLICANT’'S MOTION TO REOPEN DISCOVERY

Opposer, Moby’s Auto Spa, In¢Moby”), herebyopposes Applicant’s Motion to
Reopen Discovery (“Motion”) Applicant bases itslotion on the grounds that Moby’s
discovery responses raised “new” isstledt need investigation and that Applicant can show
excusable neglect. Both arguments are facially flawed and arise only from Applicant’s
misunderstanding of the relevant issues in this case and Applicant’s consciousndecigait
until the last day fothe discovery period to serve discovery requests. Accordingly, because
Applicant can neither raise “new” issues nor demonstrate excusable negleldtion to
Reopen Discovery should be denied.

I. Applicant Has Raised No New Relevant Issues RequiringcDigery

Applicant rests it Motion on the claim that “documents produced in response to the

parties’ discovery demands” raise eight (8) new issues “bearing dioecthe instant suit.”

Motion, p. 23. That claim is facially incorrect, for a number ofsaas. First, neither party in

fact produced any documentatiott is therefore impossible for these issues to have been raised

by produced documents. Second, as set forth in more detail below, every one of theusght is



referenced by Whale Wash are either irrelevant or are far from new. Those issues are addressed
in seriatim below.

1. Whether Opposer uses other equipment and materials inclusive of
manufacturers with any model numbers or product specifications thatigreeua their
trademark.

RESPONSE This issue has absolutely nothing to do vitie Oppositionand is not
implicated in any manner by Mobytiscovery responses. Moligted no specific
equipment or materials allegedly unique to Moby'’s registered Marks.

2. Whether Opposer has or intendsseek action against any other companies
for infringement of use of any of the unique equipment and materials listgpsly.
RESPONSE: This issue has absolutely nothing to do with the Opposition and is not
implicated in any manner by Moby’s discovegsponses. Moby listed no specific
equipment or materials allegedly unique to Moby’s registered Mavikaaeover, Applicant
requested documenits its first document requests “relating to any litigation or other
conflicts concerning the Whale Wash Mar®ee Applicant’s First Request for Production of
Documents, attached hereto as Exhibit A, pThis issue is hardly new.

3. Whether Opposer can provide documentation or evidence (including
specific dates when the facts were first established) referenciagea in which their
trademark is associated with the cleaning and maintenance of oversizel@sehi
RESPONSE: This issuewas not raised by Moby’s discovery responsAgplicant did not
request documents relating to the cleaning and maintenance sfzeeevehicles. See
Exhibit A. The documents produced by Moby do not reference the cleaning anémaaicg

of oversized vehicles in any manner. Accordingly, this is not dynesedissue, nor is it



relevant to the issue of whether Applicant’s regisbn, on its face, causes the likelihood of
confusion with Moby’s Marks.

4. Whether Opposer can provide evidence of when he was first made aware of
Applicant's mark and how it was brought to Opposer's attention.

RESPONSE:This issw is far from novel, andds already been resolved. Moby sent its first
correspondence to Applicant on September 6, 2007, referencing Applicant’'e Whah
application, and stating that it had recently learned of the registiadiag its watch service.
That letter attached thelevant watch notice, making it clear to Applicant exactly when and
how Moby learned of “Applicant’s mark.” See Exhibit B.

5. Whether Opposer can provide a list of all withesses and/or customers thaethey ar
awareof and are not party to this litigatiowhich can testify to having had any degree of
confusion between the respective trademarks in commercial use.

RESPONSE:Again, this issue is far from novel. Applicant’s first document requssight
“all documents evidencing actual confusion by any pemsdrusiness concern involving
Opposer’s and Applicant’s use of the Whale Wash mark” and “all docureeitksncing,
showing or tending to show, or which might lead to a belief as to the existenng attual
confusion between Opposer’s and Applicant’s o§the Whale Wash mark.” See HxhA,
p. 5. This “new” issués merely a close paraphrase of an earlier discovery request.
Moreover, evidence of actual confusion is not relevant to an opposition basé&eldrobd
of confusion between two registered marks. That issues should be resatviect e
corners of the applicable registrations and applications.

6. Whether Opposer can provide an estimate of damages incurred for the
alleged infringement to date along with any supporting documentation tq jingtif

estimate.



RESPONSE:This is wholly irrelevant to an opposition based on likelihood of confusion
between two registered marks and is almost certainly a fishing expedigéing to
ascertain Applicant’s exposure to any federal trademark infringesagnfiled by Moby.

7. Whether Opposer can provide documentation of any future plans, blue prints or
business forecasts (including dates with supporting documentation when eactablashesd)
for which it is intends the allegedly infringed upon trademark to be used outside aftéhe st
county, country in which it is currently being used or in any area closghealiwith Applicant's
consumer base.

RESPONSE: This is neither new nor relevant to this proceeding. First, Applicant’s letrsifS
Interrogatoies sought identification of “all geographic areas in which Moby’s has sdldia
advertised, or intends to sell and/or advertise its goods and services under the V¢hale Wa
mark.” See Applicant’s First Set of Interrogatories, attached hereto as Exhhid. Whale
Wash could very easily have asked for corresponding documentation. It chose not to do so.
Moreover, in a proceeding such as this, the Board should presume overlapping gea@gegshi
making such discovery requests irrelevant.

8. WhetherOpposer can provide a list of any parties for which they have licensed
their trademark, of who have requested to license their trademark and under mbarter
conditions the license exists.

RESPONSE: This is neither new nor relevant. In its first document requests, Applicant
requested “all documents relating to any person or business concern licenséorixexlito use
the Whale Wash mark besides Moby’s.” See Exhibit A, p. 6. Accordingly, Applicant’s

statement that this is a “new” issue is faciallspaeous.



As made clear above, not only are none of these eight issues new and relevant, but
Applicant’s claims to the contrary are clearly refuted by its own discovery requests, raising
guestions about the good faith nature of Applicant’s Motion.

Il. ApplicantHas Failed to Demonstrate Excusable Neglect

The irony inherent in Applicant’s Motion is highlighted by the following excémoh
the Motion.

The reason for the delay in this case was not within the reasonable control of

the movant and the movant has proceeded in good faith. Applicant was only

made aware of the need for additional discovery upon receipt of Opposer’s

responses to its discovery demands. Had Opposer sent its responses prior to

the deadline for discoveryApplicant may have had time to #&ra
supplemental demands.

Motion, p. 6 (emphasis added). This statement, frankly, is ridiculous. Applicant’s discover

requests are dated December 1, 28@8final day of discovery in this mattemd were not
received byOpposer until after the deadline had passiedemail on December"2andvia US

mail onDecember 16 due to an improper mailing address. Opposer responded on January 5,
2009, within the proper response period. Applicant has absolutely no grountashéoits

delays on Opposer.

Applicant’s Motion is the product of one thing and one thing only, Applicant’s conscious
choice not to file discovery requests until the final day of the discovery period. To lgjsote t
Board’s own Riles:

Mere delay in initiating discovery does not constitute good cause for an

extension of the discovery period. Thus, a party which waits until the waning

days of the discovery period to serve interrogatories, requests for production

of documents and things, and/or requests for admission will not be heard to

complain, when it receives responses thereto after the close of the discovery

period, that it needs an extension of the discovery period in order to take
"follow-up" discovery.



TBMP 8§ 403.4. See also American Vitamin Products Inc. v. Dow Brands Inc., 22 USPQ2d
1313, 1316 n. 4 (TTAB 1992)Applicant’s efforts to blame its situation on Opposer are simply
absurd and should be rejected by this Board.
1. Conclusion
Applicant’s Motion is fatally flawed in so many ways that it raises questions of
Applicant’s goodaith in filing it. Contrary to Applicant’s direct assertion, the Motion cannot be
based on the review of produced documents, because no documents were produced in discovery.
Contrary toApplicant’s direct assertion, the “new” issues raised were eidiezd in Applicant’s
earlier discovery requests or are wholly irrelevant to a determination that can rest solely on
Opposer’s registrations and Applicant’s application. Finally, contrary to égils direct
assertion, the only party to blame for Applicant’s situation is Applicant,itsedf this Board’s
own rules directly reject Applicant’s excuses for its tardiness. AaugisdiOpposer Moby’s
Auto Spa, Inc. respectfully requests that this Board deny Applicant Whada8\groundless
Motion to Reopemiscovery.
Date: February2d", 2009.
Respectfully submitted by: /s/ John G. Osborn
John G. Osborn, Esg.

James F. Keenan, Jr., Esq.
Attorneys for Opposer

BERNSTEINSHUR

100 Middle Street

Portland, Maine 04104
207-774-1200
jkeenan@bernsteinshur.com
josborn@bernsteinshur.com
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CERTIFICATE OF SERVICE

| hereby certify that on Februa?@", 2009,0bjection to Applicant'sMotion to Reopen
Discoverywasserved upon counsel for Applicalthale Wash, LLCvia e-mail and First Class
mail at the following address:

Jose Martinez, Jr., Esq.
Martinez Law

76 Ninth Avenue, Suite 1110
New York, New York 10011
Jose@martinezlawplic.com

[s/ John G. Osborn
John G. Osborn, Esg.
Attorney for Opposer

BERNSTEINSHUR

100 Middle Street

PO Box 9729

Portland, ME 04104-5029
207-774-1200
josborn@bernsteirshur.com
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EXHIBIT

A

IN THE UNITED STATES PATENT AND TRADEMARK
OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
in the matter of trademark application Serial No. 77205602

Filed By WHALE WASH, LLC on June 13, 2007

For the mark WHALE WASH

S e e i R P 8t e X
MOBY’S AUTO SPA, INC.

Opposer, Opposition No.:

91183140
-against-

WHALE WASH, LLC.

Applicant.
____________________________ - R, ¢

APPLICANT’S FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS
The Applicant, WHALE WASH, LLC (“Applicant”), by its attorneys, MARTINEZ LAW,
PLLC, as and for its First Request For The Production Of Docufnents pursuant to the provisions of

37 C.F.R. § 2.120 and Rule 34 of the Federal Rules of Civil Procedure, hereby requests from

MOBY’S AUTO SPA, INC. (“Moby’s™), the production of the following communications,
documents and files, on or before thirty days after service.

A. Moby’s means Opposer, its predecessors or assignors, affiliated and related
companies, and employees, agents or representatives of Moby’s.

B. As used herein, the term "document" 1s used in the broadest sense and includes, butis
- not limited to, the following items, whether hand-written ot typed or printed or recorded or

LAY
reproduced by any process, namely: agreements; :ommunications (including intra-company



.communications); memos; statements; notes (whether formal or infdrmal); correspondence;
telegrams; cables; telexes, faxes; telephonically transmitted fangible communications; memoranda;
- records; books; summaries or records of telephone conversations; telephone message stips (including
those which indicate only that a call was received or made); summaries or records of conversations
or interviews; diaries;, appointment books; desk calendars; wall calendars; forecasts; statistical
statements; accountants work papers; graphs; charts; accounts; minutes ot records of meetings or
conferences; reports and/or summaries or interviews; reports and/or summaries of investigations;
items published in a newspaper or other publication; pencil or scratch pad notes; records; reports or
summaries of negotiations; studies; brochures; pamphlets; circulars;_ press releases; contracts; notes;
projections; all drafts of any documents; working papers; copies; marginal notations; photographs;
- drawings; checks; (front and back); tape recordings and transcripts thereof; video recordings;
computer printouts; check stubs or receipts; letters and correspondence (including file copies
thereof); any other documents or writings or papers or printed text of whatever description.

The term "document” is further defined to include any attachments or other matters affixed
thereto.

As used herein, the term "document" means the original and any non-identical copy.

Any notations, comments or alterations on any copy render it non-identical and require
production. |

C. The materials enumerated in this request are, for the purpose of this request, to be
considered to be such materials as may be in the actual possession of Moby’s or in the possession of
any person, firm or corporation acting on behalf of Moby’s and/or from whom the Moby’s has the
right to request actual possession.

D. For any requested document as to which any claim of privilege is made or as to which



any claim of protection from discovery is made, identify the privilege or Rule upon which yourely,
identify the document by date, author, addressee, present custodian, general subject matter, and
location, and set forth the facts upon which such claim of privilege or protection is based.

E. These document requests are to be deemed continuing so as to require supplemental
production if Moby’s obtains or discovers further documents responsive to these requests after
production has been made. Such supplemental production shall be made to Applicant’s attorneys no
 later than fi\_/e (5) days after such further documents come into Moby’s custody, possession or

control or are discovered by Moby’s.

F. Each document produced in compliance with this request should be accompanied by
an indication as to the particular paragraph(s) under which it is being produced.

G. Applicant reserves its right to supplement its First Request for the Production of
Documents should additional information or documents become available.

DOCUMENTS TO BE PRODUCED

1. Samples of each and every label, packaging, promotional material, catalog, stationery,
business card, and other documents showing the Whale Wash mark.

2. All documents relating to the advertisement and promotion of the Whale Wash fnark.

3. To the extent not already produced, samples of all advertisements, promotional
material, or other documents relating to advertisement and promotion of the Whale Wash mark by or

- on behalf of Moby’s since the use of the Whale Wash mark began.

4. All documents describing how products bearing the Whale Wash mark are
distributed, marketed, or otherwise disposed of to the public.

5. All documents relating to any trademark searches made in connection with the Whale

Wash mark ever conducted by or on behalf of Moby’s.



6. All documents relating to the first person or business concern to whom Moby’smade
a sale in association with the usc of the Whale Wash mark.

7. All documents relating to the development and design of the Whale Wash mark.

8. All documents relating specifically to the product sold to the first person or business
concern to whom Moby’s made a sale in association with the use of the Whale Wash mark.

9. All documents relating specifically to the manner and format in which the Whale
Wash mark was associated with the product sold to the first person or business concern to whom
Moby’s made a sale in association with the use of the Whale Wash mark.

10.  All documents relating to any litigation or other conflict concerning the Whale Wash
mark. |

11.  All documents relating to any person or business concern licensed or authorized to
use the Whale Wash mark besides Moby’s.

12, All documents relating to the extent of sales or other distributions, in both dollar
value and in quantity of goods, by Moby’s for each quarter year since use of the Whale Wash mark
began, of goods identified by or associated with the Whale Wash mark.

13. All documents relating to the extent of sales or other distributions, in both dollar
value and in quantity of goods, by anyone licensed or authorized by BBB to use the Whale Wash
mark for each quarter year since the use of the Whale Wash mark began, of goods associated with
| the Whale Wash mark.

14, All documents indicating the cost or value of advertising and promotions on a yeatly
basis for each year since advertisement using the Whale Wash mark began.

15, Alldocuments relating to any communications relating to any subject matter wherein

such communications were intended to Applicant.



16.  All communications from anyone relating to goods identified by or associated with
the Opposer’s mark, Whale Wash.

17.  All documents evidencing any actual confusion by any person or business concern
involving Opposer’s and Applicant’s use of the Whale Wash mark. |

18.  All documents evidencing, showing or tending to show, or which might lead to a
belief as to the existence of any actual confusion between Opposer’s and Applicant’s use of the
Whale Wash mark.

19.  All documents relating to and generated as a result of the first awareness by Moby’s
of Applicant’s use of the Whale Wash mark.

20.  All documents and material which Moby’s intends to introduce as evidence in this
Proceeding.

Dated: December 1, 2008

Respectfully submitéed,
Pel A,.-.;'.'»":: __,,-—‘f

o
A

-

/MARTINEZ LAW, PLLC
Attorneys for Applicant
76 Ninth Avenue, Suite 1110
New York, New York 10011
(212) 566-4500 (telephone})
(212) 566-4542 (fax)



CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing First Request For
Production of Documents to be served upon:

James F. Keenan, Jr., Esq.

John G. Osborn, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON
100 Middle Street
Portland, ME 04104

by placing same in an envelope, properly sealed and addressed, with postage prepaid and
depositing same with the United Sates Postal Service on this 1% day of December, 2008,

AL
.~Shafia Fried, Esq.

s




EXHIBIT

I_A

207 774-1200

207 774-1127°
bernsteinshur.com
BERNSTE’N SHUR 100 Middle Street
PO Box 9729
COUNSELORS AT LAW Portland, ME 04104-5029

James F. Keenan Jr,
207 228-7207 direct
jkeenan@bernsteinshur.com

September 6, 2007

Via Certified Mail, Return Receipt Requested
Whale Wash, LLC

10511 Ilona Avenue
Los Angeles, CA 90064

Re: WHALE WASH (U.S. Application Serial No, 77/205,602)
Dear Sir or Madam:

This office represents Moby’s Auto Spa, Inc. It recently came to our attention that you filed
an intent-to-use application with the U.S, Patent and Trademark Office (“USPTO”) secking
to register the trademark WHALE WASH (see attached watch notice). Please be advised
that our client has adopted and used a whale design and the slogan ONE WHALE OF A
WASH® as part of its branding for several years and owns U.S. federal registrations for
these and other marks (see attached).

We are concerned that your proposed use of the phrasc WHALE WASH is likely to cause
confusion among consumers and request that you contact this office immediately to
discuss withdrawing your pending application and transitioning to a different brand.
Although we are hopeful that we can resolve this in 2 manner that will cause your business
as little disruption as possible, please understand that our client vigorously protects and
enforces its intellectual property rights and considers this to be a serious matter

We appreciate your attention to this letter and look forward to hearing from you,

Sincerely,

Enclosures

s
BERNSTEIN, SHUR, SAWYER & NELSON, P.A. | Portland, ME | Augusta, ME | Manchester, NH LEXAFMUNDI

i 7080 STEADINE ASSOEIA 67
OFRDEFERDEN LAY TRMS
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SAEGIS Watch ’ Page 1 of |
. _______________________________________________________________________________________________________________ ]

Hit No. Trademark ' Databhase Status Class Goods and Sewiceé Owner Name

us-1 WHALE WASH U.S. Federal PENDING 37 (INT, CL. 37) CAR WASHING WHALE WASH, LLC
Intent to Use

_EI_JII Text Record{s)

WHALE WASH Us-1

Image

Whale Wash

Trademark WHALE WASH
Cross References WHALE WATCH
Dasign Type BLOCK LETTERS
Database U.S. Federal
Application Number 77205602

Status PENDING
Intent to Use

USPTO Status (630} NEW APPLICATION - RECORD INITIALIZED NOT ASSIGNED TO EXAMINER
USPTO Status Date  19-JUN-2007
Filed 13-JUN-2007
Internationat Class(es} 37 {(Construction and repair services)
Goods and Servicas {INT. CL. 37) CAR WASHING

Applicant WHALE WASH, LL.C
NEVADA LIMITED LIABILITY CO.
10511 ILONA AVENUE
LOS ANGELES, CALIFORNIA 90064
Correspondent Info  WHALE WASH, LLC
WHALE WASH, LLC
10511 ILONA AVENUE
LLOS ANGELES, CA 90064

History 19-JUN-2007 NEW APPLICATION ENTERED IN TRAM

Dwner Index

WHALE WASH WHALE WASH, LLC
Ref. US-{

http://www.saegis.com/saegis/app/ewatch/hitlist/post 8/31/2007



EXHIBIT

@

IN THE UNITED STATES PATENT AND TRADEMARK

OFFICE BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of trademark application Serial No, 77205602

Filed By WHALE WASH, LLC on June 13, 2007

For the mark WHALE WASH

____________________________________________________________________ X
MOBY’S AUTO SPA, INC,

Opposer, Opposition No.:

91183140
-against-

WHALE WASH, LLC.

Applicant.

hhhhh ” e O, 4

APPLICANT’S FIRST SET OF INTERROGATORIES

The Applicant, WHALE WASH, LLC (“Applicant™), by its attorneys, MARTINEZ LAW,
PLLC, as and for its First Set of Interrogatories pursuant to the provisions of TBMP §405.04, hereby
requests from MOBY’S AUTO SPA, INC. (“Moby’s™), the production of the following
communications, documents and files, on or Before thirty (30) days after service.

A. Moby’s means Opposer, its predecessors ot assignors, affiliated and related
companies, and employees, agents or representatives of Moby’s.

B. As used herein, the term "document" is used in the broadest sense and includes, but is
- not limited to, the following items, whether hand-written or typed or printed or recorded or
reproduced by any process, namely: agreements; communications (including intra—company

communications); memos; statements; notes (whether formal or informal); correspondence;



telegrams; cables; telexes, faxes; telephonically transmitted tangible communications; memoranda;
records; books; summaries or records of telephone conversations; telephone message slips (including
those which indicate only that a call was received or made); summaries or records of conversations
or interviews; diaries; appointment books; desk calendars; wall calendars; forecasts; statistical
statements; accountants work papers; graphs; charts; accounts; minutes or records of meetings or
conferences; reports and/or summaries or interviews; reports and/or summaries of investigations;
items published in a newspaper or other publication; pencil or scratch pad notes; records; reports or
summaries of negotiations; studies; brochures; pamphlets; circulars; press releases; contracts; notes;
~ projections; all drafts of any documents; working papers; copies; marginal notations; photographs;
drawings; checks; (front and back}; tape recordings and transcripts thereof; video recordings;
computer printouts; check stubs or receipts; letters and correspondence (including file copies
thereof); any other documents or writings or papers or printed text of whatever description. The term
"document" is further defined to include any attachments or other matters affixed thereto. Asused
herein, the term "document" means the original and any non-identical copy. Any notations,
comments or alterations on any copy render it non-identical and require production.

C. When used with reference to a person, the term “Identify” mears to state the person’s
full name, address, telephone number, ocqupation,— employer and _business address.

D. When used in reference to a document, the term “Identify” means to state the date,
author(s), addressee(s) of the document, and name and address of present custodian of the document.

E. If you find the meaning of any term in these interrogatories to be unclear, please
assume a reasonable meaning, state what the assumed meaning is, and respond to the interrogatory
based upon that assumed meéming.

F. In the event that you claim that an interrogatory is overly broad, unduly burdensome,



irrelevant, or otherwise objectionable, please respond to that portion of the interrogatory that is
unobjectionable and specifically identify the respect in which the interrogatory is allegedly overly
broad, unduly burdensome, irrelevant, or otherwise objectionable,

G. If information or knowledge called for is withbeld from discovery on a claim that itis
privileged or subject to protection as trial preparation or work product material, or on any other
basis, the claim shall be made expressly and shall be supported by a description of the nature of the
document(s), communications or things not produced that is sufficient to enable Plaintiff to contest
the claim, including:

a. An identification of the document with reasonable specificity and
particularity, including its nature (memo, letter, etc.) author, addressee, title,
and date;

b. Each person who as seen or received or is likely to have seen or reviewed the
document;

c. The exact nature of the privilege asserted; and

d. All of the facts upon which your claim of privilege is based or which
supports said claim.

H. For any requested document as to which any claim of privilege is made or asto which
any claim of protection from discovery is made, identify the privilege or rule upon which you rely,
identify the document by date, author, addressee, present custodian, general subject matter, and
location, and set forth the facts upon which such claim of privilege ot protection is based.

L. These interrogatories are to be deemed continuing so as to require supplemental
responses if Moby’s obtains or discovers further documents responsive to these requests after

production has been made. Such supplemental production shall be made to Applicant’s attorneys no



later than five (5) days after such further documents or information come into Moby’s custody,
possession or control or are discovered by Moby’s.
L Applicant reserves its right to supplement its First Set of Interrogatories should

additional information or documents become available.

INTERROGATORIES
1. Identify the date, on or about which Moby’s first considered providing services under
the Whale Wash mark.
2. Identify the date Moby’s first provided services in connection with the Whale Wash

mark, and whether this date preceded or was subsequent to its application for regisiration of the
Whale Wash mark with the USPTO.

3. Identify the date Moby’s first used the Whale Wash mark.

4, Identify the goods and/or services provided by Moby’s under the Whale Wash mark
at the time of Moby’s first use of the Whale Wash mark.

5. Identify all goods and/or services that Moby’s currently sells and/or advertises, or
intends to sell and/or advertise under the Whale Wash mark.

6. Identify all channels of trade through which Moby’s has sold and/or advertised, or
intends to sell and/or advertise its goods and/or services under the Whale Wash mark.

7. Identify all geographic areas in which Moby’s has sold and/or advertised, or intends
to sell and/or advertise its goods and services under the Whale Wash mark.

Dated: December 1, 2008



Respectfully submitted, .-~

}hanq.,l"rled Eﬁf}l
'MARTINEZ LAW, PLLC
Attorneys for Applicant

76 Ninth Avenue, Suite 1110
New York, New York 10011
(212) 566-4500 (telephone)
(212} 566-4542 (fax)



CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing First Set of
Interrogatories to be served upon:

James I. Keenan, Jr., Esq.

John G. Osborn, Esq.
BERNSTEIN, SHUR, SAWYER & NELSON
100 Middle Street
Portland, ME 04104

by placing same in an envelope, properly sealed and addressed, with postage prepaid and
depositing same with the United Sates Postal Service on this 1% day of December, 2008.

a Eari"éd, Esq.
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